Abstract
Introduction
It has become fashionable to claim that international law is becoming increasingly fragmented, and that its supposed unity as a decentralized system of rules is threatened by an expanding scope and a multiplicity of international judicial bodies. As proponents of this view would argue, we are currently endangered by too much law, with a growing number of specific rules giving rise to conflicting decisions which may undermine the coherence of jurisprudence. In recognition of this widely held concern, the fragmentation of international law has been included in the agenda of the International Law Commission (ILC) since 2000, 1 with a special Study Group on the Fragmentation of International Law established in 2002. 2 Obviously, international law has been more or less fragmented since its inception, and that need not only be perceived as a drawback. The specialization it occasioned has permitted a quick deployment of international law in numerous new fields. As a result, we have witnessed sweeping developments in various areas of law, such as environmental law, human rights law, the law of the sea, or world trade law. At the same time, however, it has contributed to the emergence of new institutional settings and judicial bodies with limited mandates dealing with highly specific questions within their respective fields of law. And indeed, the ensuing diversity of rules and institutions can invite serious difficulties, at least whenever they fail to abide with international law at large. As a result, questions regarding the relationship between general international law and more specific areas of law must invariably arise.
The ILC addressed this issue under the supervision of Martti Koskenniemi, Chairman of the Study Group on Fragmentation, at its session in 2004, focusing on the role of lex specialis and self-contained regimes. 3 In his report, Koskenniemi suggests that no such entities as self-contained regimes exist, and that no specialized international legal regime can be created outside the framework of general international law. In effect, he claims that the notion of self-contained regimes 'is simply misleading' and that 'there is no support for the view that anywhere general law would be fully excluded'. He goes on to suggest that 'special regimes' are a more appropriate term. 4 In fact, few would nowadays claim that the World Trade Organization (WTO) -being a prime example for such 'special regimes' -is entirely self-contained, existing in isolation from international law. 5 It is likely understood more aptly as a set of rules and institutions similar to other international regimes, such as human rights law, space law, and environmental law. Even then, however, a challenging question arises as to its relationship with other areas of international law. This article is an attempt to identify that relationship, analysing the extent to which the WTO dispute settlement mechanism has been willing to accept general international law as a consideration in its decisions. 1 Unlike other areas of international law, the set of rules currently administered by the WTO was not initially envisioned as a special regime. The General Agreement on Tariffs and Trade (GATT) 6 began as a form of economic cooperation with a very pragmatic approach to disputes, identifying economic measures which were not in harmony with GATT policies. With its focus on essentially technical issues, the GATT remained largely untouched by outside influences. At a time when the social and political ramifications of the regime are virtually ubiquitous and subject to intense public scrutiny, however, this isolation has become increasingly difficult to uphold. The creation of the WTO and its dispute settlement mechanism -which is based on rules of procedure unique in their sophistication -must be seen at least in part as a response to new external pressures. And yet, resistance against this process of 'juridification' has remained widespread among WTO delegates, the Secretariat, and other internal players, a resistance which has also found its reflection in the practice of the WTO judicial bodies. 7 As it were, several views are currently enmeshed in an extended conflict, giving rise, among other things, to ardent discussions on the role of general international law within the WTO.
Neither the rules on world trade nor international law at large conclusively establish their mutual relationship. Various approaches to their reconciliation have thus been suggested, each supporting a different outcome. These will be outlined first, providing an essential background for the later assessment of actual disputes. Consideration will then be given to whether the WTO dispute settlement mechanism may take into account rules of general international law and, if so, to what extent. As for the interaction between different regimes, two questions seem of particular interest: What type of rules of general international law may be applied by the panels and the Appellate Body, and what type of rules have or have not been applied?
International Law and World Trade: Cornerstones of a Debate
Rumour has it that the negotiators of the world trading system did not even 'think of public international law when drafting the WTO treaty'. 8 A narrow focus on issues of free trade may, in itself, reveal an underlying tendency of the WTO to claim a privileged status in international law. The transition from mere doctrine to actual law, however, is less likely to occur in the deliberation of selected diplomats as in the settlement of disputes through the WTO dispute settlement mechanism. Only there may one find expressed in legal terms the prevailing conception 6 General Agreement on Tariffs and Trade (GATT), 55 UNTS (1947) 188. of international law and its position in the world trading system, at least among its representatives.
Dispute settlement, in other words, is likely to serve as the best measure for assessing the relationship of trade rules and international law at large. This section will therefore contain a brief outline of the dispute settlement system, with particular attention devoted to the question of its jurisdiction and the law applicable to disputes, and will conclude with an assessment of alternative perspectives encountered in the process. Although case law will also be considered, the focus will initially rest on matters of doctrine.
A Jurisdiction of the WTO Dispute Settlement Mechanism
With a standing Appellate Body, elaborate procedural rules laid down in a Dispute Settlement Understanding (DSU), 9 and the adoption of decisions by way of negative consensus, 10 the WTO dispute settlement mechanism operates 'in an entirely independent and law-based fashion', 11 affording it the status of a regular judicial tribunal with compulsory jurisdiction for relevant claims. When discussing the applicability of international law within the WTO dispute settlement mechanism, however, attention must first be drawn to the distinction between jurisdiction and applicable law. In this regard, a compelling argument has been made to the effect that jurisdiction and the law applicable to disputes need to be seen in strict separation.
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As it were, the DSU contains fairly straightforward guidance on matters of jurisdiction. It outlines the functions and purpose of WTO dispute settlement, which, coupled with the standard terms of reference, 13 all clearly limit the jurisdiction of respective panels and the Appellate Body to the multilateral instruments listed in Appendix 1 of the DSU, the so-called 'covered agreements '. 14 It follows that only disputes involving some issue of trade within the ambit of those agreements may be referred to the WTO for settlement. Article 23.1 of the DSU further clarifies this restriction:
When Members seek the redress of a violation of obligations or other nullification or impairment of benefits under the covered agreements or an impediment to the attainment of any objective of the covered agreements, they shall have recourse to, and abide by, the rules and procedures of this Understanding. See Arts. 1(1), 3(2), 7(1), and 11 of the DSU, supra note 9. It has, of course, been argued that the powers derived from its nature as a judicial body by way of implication grant the dispute settlement mechanism a competence to determine its own jurisdiction.
15 Accordingly, it would be conceivable for panels and the Appellate Body to either restrict or expand their jurisdiction. 16 Still, such a competence would only affect the scope of jurisdiction and, by extension, the subject matter of admissible claims. To which law this body may apply is a question left unanswered.
B Applicable Law in WTO Dispute Settlement
Often, the claims referred for settlement to the WTO are also or largely sustained by rules other than those contained within the covered agreements. The contested measures, held to be in violation of free trade by one party, may well have been adopted by the other in performance of an obligation or some other rule under international law. Naturally, then, the question will arise whether other sources of international law apply to trade issues, and -if so -to what extent. 17 With the increased authority bestowed on the new dispute settlement mechanism and the growing number of disputes referred to it, this question becomes particularly urgent.
As stated earlier, however, no provision in the rules on world trade identifies or limits the law that ultimately should apply to disputes. While jurisdiction is mostly limited to the covered agreements, no similarly explicit statement can be found with regard to the sources of applicable law. As with any other treaty, however, it is widely acknowledged that the agreement instituting the WTO was born into the wider body of international law. 18 From this assumption, it would normally follow that the multilateral trading system continues to be governed by the precepts of public international law, at least to the extent that these have not been contracted out, deviated from, or otherwise replaced. 19 and various panels 20 as well as some passages in the agreements which establish the standard terms of reference for trade disputes 21 have actually referred to general international law as a pertinent consideration. One panel, moreover, raised a general presumption that states negotiating a treaty have prior commitments in mind and will continue to abide by them unless explicit wording to the contrary reflects a different intent.
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Despite this seeming indication that public international law should continue to apply when an issue falls within the scope of the world trading system, both academic scholars and some previous case law of the WTO dispute settlement mechanism have suggested otherwise, contending either that trade rules should apply exclusively or at the very least enjoy some form of priority over other rules of international law. Current opinion is, accordingly, spread across three main views, endorsing either full, partial or no applicability of international law at large to trade disputes. With each finding some measure of support in scholarship or case law, it is not easy to identify a mainstream view. A cautious and more detailed analysis of the reasoning applied, however, might help identify the most compelling argument, although it can already be surmised that no obviously superior conclusion will be found.
The WTO as a Closed Legal System 23 in International Law
A fairly restrictive view on the issue of applicable law has been adopted by a group of authors who draw their support from the wording of several articles in the DSU, all of which contain reference to the covered agreements mentioned earlier. 24 As the jurisdiction and substantive mandate of panels and the Appellate Body are strictly limited to claims under those agreements, they hold, so should the law these bodies apply when 20 In See Arts. 3(2) ('providing security and predictability to the multilateral trading system' and preserving 'the rights and obligations of Members under the covered agreements'), 3(3) (protecting the 'benefits accruing to it directly or indirectly under the covered agreements' and maintaining the 'proper balance between the rights and obligations of Members'), 7(1) and (2) (especially calling for examination of the matter 'in the light of the relevant provisions' of the covered agreements, and obliging panels to 'address the relevant provisions in any covered agreement or agreements cited by the parties to the dispute'), and 11 (panels serve the function of assessing 'the applicability of and conformity with the relevant covered agreements') of the DSU. resolving any disputes. 25 In a similar vein, an effort has been made to harness the adage of expressio unius est exclusio alterius as an indication of the desire to contract out from all rules of international law not expressly confirmed or included by the parties. 26 These attempts to contain the influence of international law by resorting to an overstated attitude of legal positivism have, however, been described as 'self-defeating', 27 and, indeed, it appears difficult to give credence to arguments based less on clear and precise treaty language than on what may seem a very contingent interpretation of specific rules.
The WTO as a Privileged Legal System in International Law
A more balanced view suggests that the covered agreements should, if not replace, at least take precedence over other applicable international law, 28 resulting in a privileged status that would generally become manifest in case of conflict. This view has been inferred from the text of Articles 3.2 and 19.2 of the DSU, the former stating that '[r]ecommendations and rulings of the DSB cannot add to or diminish the rights and obligations provided in the covered agreements'. Accordingly, proponents argue that the covered agreements should prevail against any attempt to introduce new rights or duties on behalf of other international rules. Whether such an understanding adequately reflects the intention of the drafters, or whether they merely wanted to rule out any legislative activity by the dispute settlement mechanism, is, in the end, a matter of interpretation. Another effort to justify the supremacy of trade law has led to descriptions of the world trading system as a constitutional order based on juridical and moral Grundnormen, 29 but, as even supporters of this theory concede, actual evidence for the existence of such a hierarchy or conflict clause has remained problematic.
30
As a result, attention has also been drawn to the question of whether conflicts are likely to arise in the first place, and, if so, whether these might be resolved more suitably by the pertinent rules of general international law. For one, it has been held that any conflict, as a situation where 'adherence to the one provision will lead to a violation of the other provision', 31 e should also note that we can see no basis here for an a contrario implication that rules of international law other than rules of interpretation do not apply. The language of 3.2 in this regard applies to a specific problem that had arisen under the GATT to the effect that, among other things, reliance on negotiating history was being utilized in a manner arguably inconsistent with the requirements of the rules of the rules of treaty interpretation of customary international law'.
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interpretation. 32 And, indeed, the broad and open-textured rules contained both in relevant trade provisions and in other areas of law, such as environmental protection and human rights, would seem to allow for a satisfactory solution by means of legal exegesis. But even where interpretation alone might fail, the conflict rules of general international law -which apply to trade disputes under the express reference in Article 3.2 of the DSU and are, according to a consensus even among trade lawyers, reflected in the Vienna Convention on the Law of Treaties (VCLT) 33 -could govern the determination of any conflicts between the covered agreements and other international law.
As proponents of a more open conception of world trade law will quickly point out, however, the continuous development, constant application, and renewed confirmation of most international treaties, customary law, and general principles virtually rule out a determination ratione temporis pursuant to the doctrine of lex posterior contained in Article 30(3) VCLT.
34 Likewise, with the multilateral trading system being neither clearly more specific -its scope having become so broad as to cut across almost all other areas of international law 35 -nor necessarily more general, as it relates specifically to matters of free trade, the doctrine of lex specialis fails to provide a satisfactory solution. 36 In either case, it can be assumed that efforts to derive a supremacy of trade law from interpretation and the conflict rules of international law are likely to fail.
The WTO as an Integral Part of International Law
Faced with the risks and political consequences of such isolation, a growing number of authors has recently chosen to view the relationship between public international law and trade rules on a mutually more even basis. 37 Arguing on the assumption that, with the possible exception of jus cogens, no a priori hierarchy exists in international 32 What is more, the existence of a general presumption against conflict in international has been pro- For an in-depth assessment of the failings of these doctrines, see Koskenniemi, supra note 3. 37 Pauwelyn, for instance, has suggested that world trade law is nothing but a branch of international law, given that states cannot altogether contract out of the system of international law: supra note 12, at 25-40; this conclusion is generally shared by Bartels, supra note 12, at 499; and Palmeter and Mavroidis, 'The WTO Legal System: Sources of Law', 93 AJIL (1998) 399. While this issue has not yet been addressed specifically in a dispute before the WTO, the Appellate Body has generally stated that 'nothing in the DSU limits the faculty of a panel freely to use arguments submitted by any of the parties -or to develop its own legal reasoning -to support its own findings and conclusions on the matter under its consideration': see European Communities -Measures Concerning Meat and Meat Products (EC-Hormones), WTO Doc. WT/DS26/AB/R, WT/DS48/AB/R (1997), at para. 156. law, 38 these scholars have instead maintained that international law should as a rule continue to apply in the context of WTO dispute settlement. Given the sovereign equality among states, they contend, the law of free trade is by necessity embedded in the system of international law, meaning that it cannot enjoy a special status unless other applicable law has been expressly opted out from. 39 More importantly, however, proponents of this view point out that none of the provisions on jurisdiction and mandate outlined earlier contain an explicit statement as to the question of which law should apply. 40 Instead, several provisions -such as Articles 3.2, 7.1 and 11 of the DSU -can rather be interpreted as an implicit recognition of, and reference to, public international law. Moreover, with the reference to 'customary rules of interpretation of public international law' in Article 3.2 commonly understood as an invocation of the Vienna Convention, 41 all 'relevant rules of international law applicable in the relations between the parties' should become part of the interpretation and thus the application of trade law by virtue of Article 31(3)(c) of that convention. Finally, and this merits particular consideration, the dispute settlement bodies have themselves freely referred to public international law in numerous cases, drawing both on customary law and rules derived from treaties. 42 Those few incidences where the covered agreements derogate certain tenets of international law, such as particular aspects of state responsibility, 43 would not seem sufficient as an indication that the contracting parties chose to opt out from all remaining law. A more practical argument against overly restrictive views has, however, been based on the risks they may harbour for the unity of international law. By establishing And, as Koskenniemi has pointed out, it is not possible to contract out of the pacta sunt servanda principle itself, unless, of course, parties wish to create a regime without any legal effects: supra note 3, at para. 157. 40 Indeed, the one provision one might understand as somewhat restricting the scope of applicable law, Art. 7(1) of the DSU, which lays down the standard terms of reference and requires panels to 'examine, in the light of the relevant provisions in [the covered agreements], the matter referred to the DSB', was interpreted by the panel in Korea -Government Procurement, supra note 20, at para. 7.101, note 755, as follows: '[w]e do not see any basis for arguing that the terms of reference are meant to exclude reference to the broader rules of customary international law'. an artificial barrier between the world trade system and other areas of international law, such approaches could threaten the rule of law in the relations between Member States, first by undermining the effectiveness and thereby the validity of current international commitments, 44 second by lowering the likelihood that a decision will be enforced, 45 and third by increasing the incentive for simultaneous referral of the same dispute to alternative fora in breach of the ne bis in idem doctrine.
46

C Dwelling in the World of Myth: Doctrinal Ambivalence
It has already been observed that trade disputes are occasionally viewed as an '"internal" affair ... to be resolved ("settled") as quickly and smoothly as possible within the organization'. 47 As was shown, however, the arguments enlisted in support of a privileged or autonomous position of world trade law suffer from numerous conceptual inconsistencies and find little basis in the text of the actual agreements or even in recent case law. Against this background, the proposition that international trade law is neither self-contained nor should possess a stronger title to adherence than any other rule of international law might appear the most compelling.
Still, the matter is likely to remain one of interpretation, and charges of an inevitable entry into the wide realm of politics remain a truism best embraced. 48 The differences of opinion outlined earlier are likely to withstand reconciliation for some time in the future. Accordingly, whether international law may serve as an equal source of law in trade disputes is, in the end, a question which can only be answered conclusively by those shaping the actual policies and rulings of the world trade regime. With that in mind, the following section will address the foregoing issues with a focus on particular areas of case law.
General International Law and World Trade: Case Studies
Since its establishment, the WTO dispute settlement mechanism has brought forth an ample volume of case law. While the majority of cases has centred on provisions of free trade, the panels and Appellate Body have also touched upon several rules of general international law. Three questions will, accordingly, be raised in the following Weiler, supra note 7, at 195. 48 As Howse has contended, the divergent positions encountered in this section are a reflection of the challenges currently faced by the embedded ideology of the world trading system -designated 'embedded liberalism' -and its proponents, with politics, largely excluded hitherto, entering anew by contingent determinations of the trade experts and 'insiders': supra note 8, at 98.
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sections: To what extent have rules of treaty interpretation been channelled towards trade disputes? Have other rules of treaty law found application? And, finally, has general international law otherwise guided the decisions taken by the dispute settlement mechanism? Although not exhausting the available case law, the following sections will draw attention to a wide selection of disputes where these issues have been addressed.
A The Rules of Treaty Interpretation in the Practice of the WTO Judicial Bodies
The basic rules of treaty interpretation are laid down in Articles 31 and 32 of the 1969 Vienna Convention on the Law of Treaties and the 1986 Vienna Convention on the Law of Treaties between States and International Organizations or between International Organizations. 49 Both treaties contain identical rules of interpretation. 50 The former limits its scope of application to treaties concluded with states in written form and governed by international law, 51 making no distinction between different types of treaties. 52 Article 5 VCLT, moreover, clarifies its applicability to constituent treaties of international organizations. Clearly, therefore, the rules laid down in the Vienna Convention also apply per se to the WTO Agreement. 53 International treaties are binding on their parties only. Since not all Members of the WTO are also parties to the Vienna Convention, 54 the latter will only apply unconditionally to the extent that it reflects international custom. A wide consensus supports the customary nature of many provisions contained in the Vienna Convention, including Articles 31 and 32. In the La Grand case, for instance, the International Court of Justice (ICJ) affirmed the customary nature of these rules when it proceeded to interpret Article 41 of its Statute 'in accordance with customary international law, reflected in Article 31 of the Vienna Convention on the Law of Treaties'. 55 Many other international tribunals have endorsed this status in their own practice, 56 including, as will be shown, the WTO. Art. 2(a) VCLT provides a wide definition of the term 'treaty'. As concerns the nature of the treaty, the VCLT establishes no general limitation for the application of the Convention except for the requirement of written form. No distinction is drawn between whether the treaty is of a contractual or law-making nature, whether it is bilateral or multilateral, and whether it is a constitutional instrument. at Universidad del Rosario on June 8, 2010
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It should be noted, however, that parties may -with few exceptions, such as jus cogens -'contract out' of rules of international law. The ICJ expressed it as follows: '[i]t is well understood that, in practice, rules of international law can, by agreement, be derogated from in particular cases or as between particular parties'. 57 In such a case, the customary rule is replaced by a treaty rule with a different content, which may then be applied between the parties to the treaty. Still, it is somewhat unclear how explicit such an agreement must be. 58 Since the WTO panels and the Appellate Body have already endorsed certain rules of international law, however, including rules of the Vienna Convention, there is no need to presume that the adoption of the DSU was meant to incur a departure from the rules of treaty interpretation expressed in the Vienna Convention. 59 Recently, moreover, Koskenniemi affirmed that no existing treaty regime is 'self-contained in the sense that the application of general international law would be generally excluded'. 60 As he went on to clarify, there can be no assumption that general law does not apply beyond the special provisions. 61 He further proceeded to argue that both practice and literature support the view that 'Articles 31 and 32 of the VCLT are always applicable unless specifically set aside by other principles of interpretation.'
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As stated earlier, the validity of customary rules of treaty interpretation is also confirmed by Article 3.2 of the DSU, which states that:
The Members recognize that the dispute settlement system of the WTO serves to preserve the rights and obligations of Members under the covered agreements, and to clarify the existing provisions of those agreements in accordance with customary rules of interpretation of public international law.
The purpose of the dispute settlement system is, thus, to clarify the rights and duties of the Members under the covered agreements, but not in separation of customary rules of interpretation. This assumption has also been backed by the WTO panels and Appellate Body, refuting the earlier position of GATT panels and their reluctance to consider external sources of treaty interpretation, including the Vienna Convention.
63
In the judicial practice of the WTO dispute settlement mechanism, it has been clearly recognized 'that the Vienna Convention on the Law of Treaties expresses the basic rules of treaty interpretation'. 64 The With a view to world trade law, Pauwelyn has suggested that -in the absence of explicit contracting-out -a tacit acceptance of rules of general international law should be presumed: Pauwelyn, supra note 8, at 541-543.
59
Pauwelyn, for instance, contends that the exclusion of some rules of general international law by the members of the WTO 'does not mean that they have contracted-out of all the rules of general international law': ibid., at 537.
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Koskenniemi, supra note 3, at para. 153.
61
Ibid.
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Ibid., at para. 155. Moreover, the Appellate Body affirmed it had been directed by Article 3.2 of the DSU to apply these rules 'in seeking to clarify the provision of the General Agreement and other "covered agreements" of ... the WTO Agreement. That direction reflects a measure of recognition that the General Agreement is not to be read in clinical isolation from public international law.' 66 Beyond confirming the customary nature of Articles 31 and 32 VCLT, several panels and the Appellate Body have engaged in lengthy deliberations on the correct application of these rules.
Evidently, the customary rules of treaty interpretation reflected in Articles 31 and 32 VCLT apply to WTO dispute settlement. Against that premise, one may also ask whether Article 3.2 of the DSU can be interpreted to include other rules of general international law. As such, Article 3.2 of the DSU refers to 'customary rules of interpretation of public international law'. By itself, this wording would seem to allow the application of other rules of treaty interpretation than those stipulated in Articles 31 and 32 VCLT. And, indeed, such principles have been applied, including the principles of effectiveness, 67 in dubio mitius, 68 legitimate expectation, 69 and lex specialis, 70 all of which are not contained in the Vienna Convention as such. 71 Although not expressly invoked by the wording of Article 3.2, these principles can be accommodated within its substantive scope. One may conclude, then, that the Appellate Body and WTO panels are entitled to apply customary rules of treaty interpretation by virtue of the DSU.
B The Rules of Treaty Law in the Practice of the WTO Judicial Bodies
Beyond the rules on interpretation, treaty law is not, strictly speaking, covered by the wording of Article 3.2 of the DSU. Still, the judicial practice of the WTO contains frequent reference to other passages of the Vienna Convention, such as Article 28 on 65 US -Reformulated Gasoline, supra note 20, at 16. 66 Ibid., at 16. This finding was confirmed, e.g., in Brazil -Desiccated Coconut, supra note 14, at para. 255, and in European Communities -Measures Affecting the Importation of Certain Poultry Products, WT/DS69/ AB/R (1998), at para. 26.
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US -Reformulated Gasoline, supra note 20, at 21-22; see also Cameron and Gray, supra note 53, at 256-258.
68
EC -Hormones, supra note 37, at para. 165, see also Cameron and Gray, supra note 53, at 258-260. Article 48 on error, 75 Article 59 on termination or suspension by conclusion of a latter treaty, 76 Article 60 on termination as a consequence of breach, and Article 70 on consequences of termination. 77 All of these relate more to treaty formation and application than to mere treaty interpretation.
A closer analysis of individual cases may help illustrate the manner in which reference to international law and practice has been made by the panels and the Appellate Body. For instance, in Canada -Terms of Patent Protection, the following conclusion was 'supported by the general principle of international law found in the Vienna Convention, which establishes a presumption against the retroactive effect of treaties': 78 Article 28 of the Vienna Convention covers not only any 'act', but also any 'fact' or 'situation which ceased to exist.' Article 28 establishes that, in the absence of a contrary intention, treaty provisions do not apply to 'any situation which ceased to exist' before the treaty's entry into force for a party to the treaty. Logically, it seems to us that Article 28 also necessarily implies that, absent a contrary intention, treaty obligations do apply to any 'situation' which has not ceased to exist -that is, to any situation that arose in the past, but continues to exist under the new treaty. Indeed, the very use of the word 'situation' suggests something that subsists and continues over time; it would, therefore, include 'subject matter existing & and which is protected', such as Old Act patents at issue in this dispute, even though those patents, and the rights conferred by those patents, arose from 'acts which occurred' before the date of application of the TRIPS Agreement for Canada.
79
In its analysis of customary international law, the report also relied on the preparatory work for the Vienna Convention submitted by the ILC and its special rapporteur.
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A further example is the discussion of Article 48 VCLT concerning error in KoreaGovernment Procurement, with an emphasis on its customary law status:
Error in respect of a treaty is a concept that has developed in customary international law through the case law of the Permanent International Court of Justice and of the International Court of Justice. Although these cases are concerned primarily with the question in which circumstances of error cannot be advanced as a reason for invalidating a treaty, it is implicitly accepted that error can be a ground for invalidating (part) of a treaty. The elements developed by the case law mentioned above have been codified by the International Law Commission in what became the Vienna Convention on the Law of Treaties of 1969.... Since this article has been derived largely from case law of the relevant jurisdiction, the PCIJ and the ICJ, there can be little doubt that it presently represents customary international law and we will apply it to the facts of this case.
For a third and final example, one may refer to Brazil -Export Financing Programme of Aircraft, where Articles 60 and 70 VCLT were applied:
We note that Article 60 of the Vienna Convention provides for the 'termination' of a treaty by one party in response to a 'material breach' by the other party. Article 70 of the Vienna Convention nevertheless provides that the termination of a treaty does not affect any right, obligation or legal situation of the parties created through the execution of the treaty prior to its termination. We conclude that, even assuming that the Bilateral Agreement has been terminated by Brazil on 14 July 2000, the request by Canada under Article 4.10 of the SCM Agreement, to the extent it was made in accordance with the terms of the Bilateral Agreement, remains unaffected by the termination. 82 These cases clearly evidence the wide application of treaty rules, relying on the practice of other international judicial bodies for their reasoning, such as the ICJ, the Permanent Court of International Justice (PCIJ), and the ILC. Undeniably, therefore, the rules expressed in the Vienna Convention have played a substantive role in determining issues faced during trade disputes. As the following section will show, moreover, the judicial bodies of the WTO have repeatedly gone beyond the rules contained in the Vienna Convention.
C General International Law in the Practice of the WTO Judicial Bodies
The bearing of international law on the decisions taken by the WTO dispute settlement mechanism has not been limited to the rules of treaty law. Brazil -Aircraft, supra note 76, at para. 3.10.
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General international law as expressed by customary law and general principles of law; a distinction needs to be drawn between these sources and international treaties, since the latter require consent and apply only to the parties to a particular treaty. http://ejil.oxfordjournals.org Downloaded from settlement mechanism to consider and apply certain rules of general international law, while also relying on the reasoning of other international tribunals and bodies.
First, attention should be drawn to the EC -Bananas case, where representation by private council was confirmed with reference, inter alia, to customary international law and the practice of international tribunals:
[W]e can find nothing in the Marrakesh Agreement Establishing the World Trade Organization (the 'WTO Agreement'), the DSU or the Working Procedures, nor in customary international law or the prevailing practice of international tribunals, which prevents a WTO Member from determining the composition of its delegation in Appellate Body proceedings ... we rule that it is for a WTO Member to decide who should represent it as members of its delegation in an oral hearing of the Appellate Body. To say that the Panel should have done otherwise would be to say that only India can assess whether Indian law is consistent with India's obligations under the WTO Agreement. This, clearly, cannot be so. 94 A final issue that has been discussed on several occasions is state responsibility. 95 In Brazil -Export Financing Programme for Aircraft, for instance, the objective of countermeasures was discussed with reference to the work of the ILC.
The first context of the term 'appropriate' is the word 'countermeasures', of which it is an adjective. While the parties have referred to dictionary definitions for the term 'countermeasures', we find it more appropriate to refer to its meaning in general international law and to the work of the International Law Commission (ILC) on state responsibility, which addresses the notion of countermeasures. We note that the ILC work is based on relevant state practice as well as on judicial decisions and doctrinal writings, which constitute recognized sources of international law. When considering the definition of 'countermeasures' in Article 47 of the Draft Articles, we note that countermeasures are meant to 'induce [the State which has committed an internationally wrongful act] to comply with its obligations under articles 41 to 46′. These examples show a distinct reliance on rules of general customary law and also on decisions of other international tribunals, including the ICJ, the PCIJ, the European Court of Human Rights (ECHR), the Inter-American Court of Human Rights (IACHR), and the work of the ILC. In US -Reformulated Gasoline, in particular, the Appellate Body made frequent reference to decisions of the ICJ, the ECHR, and the IACHR, as well as to writings of the principal jurists in international law. 97 Clearly, then, the judicial bodies of the WTO have not shied away from using general international law and applying it to disputes before them. What one might still ask, however, is on what legal basis the panels and Appellate Body have seen fit to apply these rules and principles of international law, and -if at all -whether such a mandate exists in clear legal terms.
D Cornering the Chimera: Judicial Determination
The extent to which general international law can be applied by the WTO judicial bodies has been an issue attracting much attention. As Section 2 argued, different answers to this question are conceivable and have been, in effect, suggested. 98 For international lawyers, it may appear evident that states are unable to contract out of the entire system of international law. As Koskenniemi has recently put it 'states cannot contract-out from the pacta sunt servanda principle -unless the speciality of the regime is thought to lie in that it creates no obligations at all.'
99 Similarly, Pauwelyn claims that the agreements instituting the WTO form part of the wider body of international law. 100 For political reasons, however, this answer is not entirely self-evident. A very restrictive approach to this issue has found support among those who wish to preserve the independent nature of the trade regime. A more balanced view, in turn, has the covered agreements taking precedence over other international law whenever a conflict arises. Given this disparity of views, the applicability of international law to trade disputes is obviously an issue that remains unresolved, notwithstanding the ample references to general international law in judicial decisions of the WTO.
All foregoing views claim to derive backing from various Articles of the DSU. Ironically, the very same Articles 3.2, 7, 11, and 19.2 of the DSU may be used to argue both in favour of and against a larger scope of applicable law in WTO dispute settlement. 101 In Korea -Government Procurement, for instance, the panel clarified that the purpose of Article 7 of the DSU lies in identifying the claims submitted by the parties See supra, at 9-14. and 'is not meant to exclude reference to the broader rules of customary international law in interpreting a claim properly before the Panel'. 102 In the end, these articles cannot be drawn on for support of any single position outlined earlier. 103 Clearly, the DSU contains no rule similar to Article 38 of the Statute of the ICJ 104 with its explicit catalogue of applicable sources of law. The provisions cited earlier can neither be relied on to expressly allow or forbid the application of international law. 105 Altogether, the WTO Agreement and the DSU remain silent or inconclusive on this issue, leaving a wide scope of discretion to the judicial bodies charged with their enforcement. The marked evolution of dispute settlement since the early days of the GATT merely underscores this assumption. Since the panels and the Appellate Body will tend to observe their earlier decisions, 106 the current body of case law provides some indication of the degree to which these bodies are willing to go in applying international law. With only a small number of questions raised so far before these bodies, however, the ambit of future developments has hardly been determined.
In several decisions, the WTO dispute settlement mechanism has analysed provisions of the DSU and their relation to international law, including, in particular, Article 3.2. As already mentioned, this provision contains the only express mention of international law in the DSU. Given this reference, it may be asked whether explicit acceptance also amounts to an exclusion of other rules of international law, limiting its application to the principles of treaty interpretation. In this matter, the panel ruling on Korea -Government Procurement argued against an a contrario inference by stating that: a covered WTO agreement that implies differently, we are of the view that the customary rules of international law apply to the WTO treaties and to the process of treaty formation under the WTO.
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It has been recognized without a doubt, thus, that the WTO Agreements interact with customary international law beyond the immediate scope of treaty interpretation laid down in Article 3.2 of the DSU.
A similar acceptance of customary law can also be discerned in US -Reformulated Gasoline, where the Appellate Body -in a much recited passage -stated 'that the General Agreement is not to be read in clinical isolation from public international law'.
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Both statements are strictly qualified, however. The latter, for instance, should be read with a focus on the wording 'clinical isolation from public international law'. In common usage, clinical isolation refers to 'strict' or 'total' isolation. In other words, the Appellate Body merely recognized that WTO law does not exist in strict or total isolation from general international law. The former, in turn, confirmed the application of custom only to the extent that no conflict or inconsistency with the covered agreements occurs. Neither, however, establishes the extent to which general international law can be applied.
Apparently, then, customary law should be confined to a rather narrow area of application, with precedence given to the provisions of the WTO Agreement. In many ways, however, there has been a shift towards greater acceptance that the WTO is not a legal system operating in isolation from general international law -as the occasionally used designation 'self-contained regime' wrongly suggests. 110 And in principle, this amounts to an important recognition that general international law may indeed be applied. Still, only future decisions can determine how far the panels and the Appellate Body will eventually go; and, more importantly, to what extent they are unwilling to go.
Conclusions
As of late, the WTO has been under serious pressure to take into consideration new dimensions of free trade, such as environmental protection and human rights. Few will nowadays deny that the WTO has significant political, moral, ethical, and social ramifications, and that it is more than a mere technical regime dealing with trade issues. It can hardly surprise, therefore, that the rules on free trade are no longer seen in isolation from general international law. As the foregoing sections have shown, they interact with international law in many ways, their application relying on rules and principles, the case law, and even the legal reasoning of general international law. With its own approach to dispute settlement, the WTO has thus conceded that it is not a self-contained regime operating in complete isolation from international law. interpretation and application of trade rules, with environmental concerns and the legal arrangements devoted to their solution merely justifying an exception from the principles of free trade. 113 As of now, no provision of environmental law has been applied side by side -or even overruling -the substantive law of the WTO.
While by no means a 'self-contained regime' operating in isolation from international law, the WTO has proven altogether reticent when applying substantive rules beyond the ambit of free trade. It has, accordingly, evaded one of the core challenges raised by the fragmentation of international law, namely the solution of conflicts between substantive norms of different regimes. Whatever choices the judicial bodies may take in this regard with their future decisions will be decisive for the acceptance and, by extension, the legitimacy of the WTO. As this article has shown, however, the chimera of 'self-contained regime' remains a phantom with no legal basis in international law, a notion which, despite its persistent appearance in jurisprudential debate, is best confined to the lively world of myth and fable.
